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Chad Graham

appreciate The Record in-
viting me to write a regular
weekly column addressing
topics relevant to immigra-
tion law. For this debut article,
let'’s take a look at H-1B visas.
Foreign workers have become an
integral part of the workforce in the
United States, particularly in the
technology and bioscience sectors.
Many possess rare skills and unique
talents that companies need to stay
competitive in constantly evolving
markets. But the limited number
of H-1B visas stifles companies
from onboarding foreign talent.
2019 H-IB Visas Will Go Fast
There are 85,000 H-1B visas that
can beissued in a fiscal year (20,000
for those withadvanced U.S. degrees
and 65,000 for professionals with
other academic backgrounds). Al-
though this may seem like a lot, this
year’s H-1Bs will be gone within the
minimum allowable 1-week filing
window. When more than 85,000 H-
1Bsarereceived during the first week
of April, alottery system isused to se-
lect the maximum amount of cases.
Thecurrent H-1Blimit wasalmost
adequate during the economic
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recession in 2008 and 2009, but as
the economy came back, 85,000
was not enough. In 2013, 124,000
new H-1B petitions were received
during the 1-week filing window
during the first week of April. The
numbersincreased everyyearwitha
peakof236,000in2016. Thenumber
has drifted down since then, mostly
due to the more stringent standards
placed onIT outsourcing companies,
which previously had taken huge
chunks of the annual H-1B limit.

It’s anticipated that new H-1B
petitions this year will once again
far exceed the limit of 85,000.
Once H-1Bs are gone, companies
will be unable to hire new H-1B
workers until October 2020. They
will be forced to explore other op-
tions, which could include shifting
some business operations overseas.
Some companies have already
started doing this, through IT
outsourcing companies located
in other countries. Microsoft has
specifically cited the lack of H-1Bs
as part of its discussion to move sig-
nificant operations abroad, poten-
tially even just north of the border.

Another Option: Work Visas

Fortunately, companies have
some alternatives to H-1Bs. If the
individual is a citizen of a country
that has signed a free trade agree-
ment with the United States, he or
she can apply for a work visa. These
countries include Canada, Mexico,
Singapore, Chile and Australia. The
U.S. government has carved out
specific work visas for professionals
from these countries and they are
available atanytime during the year.

Companiesoften find youngtalent
at colleges and universities in the
United States thatattract foreign stu-
dents. These students usually come
here on an F-1 visa, which allows
them to apply for work authoriza-
tion. Students can get as many as 36
months of work authorization after
graduation. During that 36-month
period, employers can decide
whether the studentisagood fitand,
if 5o, file for an H-1B — potentially
giving them three chances at being
selected in the annual H-1B lottery.

Using an Affiliated Foreign
Office

Some U.S.-based companies hire
workers overseas and place them
at an affiliated foreign office where

immigration laws are less restric-
tive. After one year of employment
at an overseas office, the employee
can qualify for a U.S. work visa as
an intra-company transferee. These
visas are not limited, so companies
can bring over as many of these
employees as they need. Unfortu-
nately, the DepartmentofHomeland
Security has seen this as an imper-
missible end-run around the H-1B
process, sothere hasbeen increasing
resistance for some transferring
employees trying to enter the U.S.

Congress needs to modify cur-
rent immigration laws to accom-
modate rising demand for H-1Bs.
The current H-1B limit was set
back in the early 90s. As demand
increased, the H-1Blimit wasraised
to 135,000 in 1999 and then to
215,000 in 2001. When the interim
increases sunset in 2004, the H-1B
limit returned to its current level
of 85,000. This is clearly insuffi-
cient for today’s tech companies.

In the meantime, U.S. companies
with a need to hire foreign talent
should realize that reaching the
annual H-1B limit does not mean
they're out of luck. It’s simply
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the beginning of the discussion.

NEXT WEEK: Why DHS is
losing millions of dollars by sus-
pending premium processing.

Chad Graham is the co-found-
er of the immigration law firm
Graham Adair. He's studied and
practiced business immigration
law since 2005. Contact Chad
at cgraham@grahamadair.com.




